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801 N. Quincy St., Suite 300

Arlington, VA 22203

BIODIVERSITY CONSERVATION ALLIANCE, ET AL.

IBLA 2004-316, 2005-3 Decided March 3, 2008

Appeals from a Record of Decision of the Wyoming State Director, Bureau of
Land Management, authorizing the Desolation Flats Natural Gas Field Development
Project.  BLM/WY/PL-04/029+1310.

Affirmed in part; affirmed as modified in part.

1. Federal Land Policy and Management Act of 1976:
Generally--Oil and Gas Leases: Generally--Oil and Gas
Leases: Stipulations

When BLM issues a Record of Decision to approve an oil
and gas development project, BLM’s decision will not be
found to constitute unnecessary or undue degradation of
the public lands if its conclusions have a rational basis in
the record, even if it does not (1) adopt appellants’
proffered alternative to make specific decisions regarding
directional drilling or co-locating wells; (2) delay drilling
until after consideration of citizens’ proposals to change
the designation of land open to oil and gas leasing to
wilderness or areas of critical environmental concern; or
(3) adopt appellants’ positions regarding mitigation to
protect sage grouse leks and big game winter range,.

2. Federal Land Policy and Management Act of 1976: Generally--
Federal Land Policy and Management Act of 1976: Land Use 

Where BLM establishes a reasonably foreseeable
development scenario for purposes of land use planning
and environmental review, that scenario is not a land use
decision establishing a binding maximum to which BLM
must conform.  A subsequent decision to exceed such a
scenario does not violate the land use plan, FLPMA, or the
rules at 43 C.F.R. Subpart 1610.
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3.  Environmental Policy Act--Environmental Quality:
Environmental Statements--National Environmental
Policy Act of 1969: Generally

BLM may prepare a programmatic or project-level
environmental impact statement for exploration and
development of an oil and gas field, deferring site-specific
environmental analysis of individual well sites until
applications for permits to drill wells are submitted. 

APPEARANCES:  Mike Chiropolos, Esq., Boulder, Colorado, for Biodiversity
Conservation Alliance, et al.; Johanna H. Wald, Esq., San Francisco, California, for
Natural Resources Defense Council; Michael Saul, Esq., Boulder, Colorado, for
National and Wyoming Wildlife Federations; Terri L. Debin, Esq., Office of the
Regional Solicitor, U.S. Department of the Interior, Lakewood, Colorado, for the
Bureau of Land Management; and Laura Lindley, Esq., and Robert C. Mathes, Esq.,
Denver, Colorado, for Cabot Oil & Gas Corp., EOG Resources, Inc., and Sampson
Resources Company.
   

OPINION BY ADMINISTRATIVE JUDGE HEMMER

On July 27, 2004, the Wyoming State Director, Bureau of Land Management
(BLM), issued a Record of Decision (ROD) authorizing the “Desolation Flats Natural
Gas Field Development Project” (Project) on leased Federal lands in Ts. 13-16 N., 
Rs. 93-96 W., Sixth Principal Meridian, Sweetwater and Carbon Counties, Wyoming
(Project Area).  Two groups of environmental associations appealed the decision,
arguing that it violates sections 202 and 302 of the Federal Land Policy and
Management Act of 1976 (FLPMA), 43 U.S.C. §§ 1712 and 1732 (2000), and 
section 102(2)(C) and (E) of the National Environmental Policy Act of 1969 (NEPA),
42 U.S.C. § 4332(2)(C) and (E) (2000).  

Biodiversity Conservation Alliance, Wyoming Outdoor Council, Center for
Native Ecosystems, The Wilderness Society, and Wyoming Wilderness Association
(collectively, BCA) appealed and petitioned for a stay of the decision in an appeal
docketed as IBLA 2004-316, alleging numerous violations of FLPMA and NEPA.  We
denied BCA’s petition for a stay by order dated October 26, 2004.  In that order, and
in an order dated September 20, 2004, we granted requests to intervene filed by
Cabot Oil & Gas Corporation (Cabot), EOG Resources, Inc. (EOG), proponents of the
Project, and Samson Resources Company (Samson), a successor-in-interest to a
proponent of the Project (collectively, Intervenors).

Natural Resources Defense Council, National Wildlife Federation, and
Wyoming Wildlife Federation (collectively, NRDC) filed an appeal, IBLA 2005-3, in 
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which they allege similar violations of NEPA and FLPMA.  By order dated 
November 22, 2004, we granted requests from Intervenors to intervene in this appeal
as well.  We consolidate the appeals to consider the merits.

Background – The Desolation Flats Project 
 

In 1999, several operators, including Cabot, EOG, and Sampson’s predecessor-
in-interest, submitted to BLM a proposal for an exploratory drilling and development
project involving 592 gas wells to be drilled over a 20-year period on leased Federal
lands in the Desolation Flats area of Wyoming.  ROD at 1.  Over 93% of this area is
subject to Federal oil and gas leases.  BLM Response to Petition for Stay, 
IBLA 2004-316, at 4; BCA Reply at 1.  The operators later modified the proposal to
reduce to 385 the number of potential gas wells to concentrate exploration and
development in the most economically and technically feasible parts of the Project
Area.  Id.  The area encompasses approximately 233,542 acres, 224,434 of which are
Federally-owned.  Final Environmental Impact Statement for the Desolation Flats
Natural Gas Field Development Project, May 2004 (FEIS) at 1-1.  Approximately 94%
of the Project Area is within the administrative jurisdiction of BLM’s Rawlins Field
Office, governed by the November 1990 Great Divide Resource Management Plan
(RMP)1; the remainder (6%) is managed by BLM’s Rock Springs Field Office under
the August 1997 Green River RMP.  ROD at 1.

On May 18, 2000, BLM published a notice of intent to prepare an EIS for the
Project.  ROD at 4.  It completed the Draft EIS (DEIS) in April 2003, analyzing three
alternatives in detail:  the Proposed Action, described below; Alternative A, which
involved expanding the project to 592 wells in the event the economic environment
changed to make drilling in additional locations feasible; and the No-Action
Alternative.  In this case, because the subject land is generally subject to oil and gas
leases which give lessees the right to exploit oil and gas, the no-action alternative was
not a “no development” alternative.  Rather, taking “no action” (that is, not
undertaking to consider development of the Project under a single EIS) would reject
the operators’ proposal but would nonetheless result in consideration of individual
Applications for Permits to Drill (APDs) submitted by lessees or operators on a case-
by-case basis.  DEIS at S-2 and S-3.  

The Proposed Action included 385 wells to be drilled at 361 locations.  FEIS at
1-2.  Assuming a forecasted success rate of 65%, the project would encompass      
250 producing wells at 235 well sites, supplementing 89 wells already existing in the
Project Area.  Id.  (Of the wells predicted to be successful, 237 would be located in
the Rawlins Resource Area; 13 would be in the area managed by the Rock Springs 
________________________
1  The Great Divide RMP is currently being revised and updated, and also renamed
the Rawlins RMP. 
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Field Office.)  Development was scheduled to begin in 2004 and continue for 
20 years.  The total projected life of the Project was 30 to 50 years.  Id.  BLM
estimated that the new, short-term surface disturbance caused by the Project would
be 4,923 acres:  1,444 acres for wells, 2,624 acres for new road construction or road
upgrades, 758 acres for new pipelines, and 97 acres for ancillary facilities 
(4 compressor stations, one gas processing plant, three water evaporation ponds, two
disposal wells, and ten water wells).  Id.  In total, approximately 2.1% of the Project
Area would be disturbed in the short term.  Id.  BLM forecasted that total long-term
surface disturbance, after rehabilitation, would be reduced to 2,139 acres, or 0.92%
of the Project Area:  336 acres for wells (235 well sites with an average of 1.43 acres
of long-term disturbance per site); 1,706 acres for roads (assuming reclamation of
roads leading to unsuccessful well sites); and 97 acres for ancillary facilities.  Id. 

The DEIS describes two alternatives considered but rejected from detailed
study:  the Expanded Wilderness Alternative and the Directional Drilling Alternative,
both proposed by BCA.  DEIS at 2-42 to 2-43; ROD at 6.  After receiving and
considering public comment, BLM issued the FEIS in May 2004.  Both the FEIS and
the DEIS were tiered to the EISs prepared in connection with BLM’s land use
planning documents governing the Project Area; these are the November 1990 Great
Divide RMP for the Rawlins Field Office and the August 1997 Green River RMP for
the Rock Springs Field Office.  DEIS at S-1; FEIS at 1-1.  The applicable NEPA
documents for the Great Divide RMP are the April 1987 Medicine Bow-Divide (Great
Divide Resource Area) Draft Environmental Impact Statement (1987 Great Divide
DEIS) and a 1990 Final EIS (together the Great Divide RMP/EIS).

On July 27, 2004, the Wyoming State Director issued an ROD adopting the
Proposed Action, thereby authorizing up to 385 gas wells to be drilled on up to 
361 drill sites, and construction or improvement of 542 miles of roads, 361 miles of
natural gas pipelines, four compressor stations, and one natural gas processing plant
over 20 years.  ROD at 5.  The ROD did not approve specific sites for the 385 wells,
or provide site-specific analysis of potential well sites.  BLM deferred that level of
detailed analysis to NEPA documentation to be prepared in association with APDs
submitted by the project proponents.  ROD at 2 (“Prior to issuing any permit or
authorization to implement these activities on the BLM-administered lands, the BLM
must analyze each component of the Proposed Action on a site-specific basis and
subject to NEPA.”); FEIS at 3-4, 5-38 to 5-41; DEIS at 2-4, 2-6 to 2-7.

Analysis

I.  FLPMA. 

Appellants’ allegations that the ROD violates FLPMA fall into two general
categories.  They argue that the ROD (i) fails to avoid unnecessary or undue
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degradation to the environment, and (ii) impermissibly authorizes development in
excess of the Reasonably Foreseeable Development scenario (RFD) established in the
Great Divide RMP/EIS.

A.  Unnecessary or Undue Degradation  

Section 302(b) of FLPMA, 43 U.S.C. § 1732(b) (2000), extends protection to
the administration of the public lands:  “In managing the public lands the Secretary
shall, by regulation or otherwise, take any action necessary to prevent unnecessary or
undue degradation of the lands.”  The Department has issued no regulation defining
what might constitute “unnecessary or undue degradation” in the context of onshore
oil and gas development, an activity where some level of environmental degradation
is to be expected.  As we recently explained:

As the Board has noted, “[n]either FLPMA nor implementing
regulations defines the term ‘undue or unnecessary degradation.’”
Colorado Environmental Coalition, 165 IBLA 221, 229 (2005); see       
43 U.S.C. § 1702 (2000).  In other contexts, BLM has promulgated
regulations defining the term.  See, e.g., . . . 43 C.F.R. § 3809.5 (surface
management).  No similar definition appears in the onshore oil and gas
regulations.  Compare 43 C.F.R. § 3100.0-5 (definitions for Onshore Oil
and Gas Leasing: General) and 3160.0-5 (definitions for Onshore Oil
and Gas Operations).  However, those [latter] regulations provide that
the right of a lessee to 

explore for, drill for, mine, extract, remove and dispose of
all the leased resource in a leasehold [is] subject to: 
Stipulations attached to the lease, restrictions deriving
from specific, nondiscretionary statutes, and such
reasonable measures as may be required by the
authorized officer to minimize adverse impacts to other
resource values, land uses or users not addressed in the
lease stipulations at the time operations are proposed. 

Wyoming Outdoor Council, 171 IBLA 108, 121 (2007), quoting 43 C.F.R. § 3101.1-2. 

Nonetheless, FLPMA coexists with mineral leasing statutes and recognizes the
need for multiple use management, which includes taking into account the nation’s
need for nonrenewable resources such as minerals, 43 U.S.C. § 1702(c) (2000), and
“domestic sources of minerals . . . from the public lands,” 43 U.S.C. § 1701(a)(12)
(2000).  Congress thus recognized that the mere act of approving oil and gas
development does not constitute unnecessary or undue degradation under FLPMA,
and that something more than the usual effects anticipated from such development, 
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subject to appropriate mitigation, must occur for degradation to be “unnecessary or
undue.”  See also BCA Ex. CC, Instruction Memorandum No. (IM) 92-67 at 2 (Dec. 3,
1991) (standard “implies that there is also necessary and due degradation”).

BCA argues that BLM has failed to meet its duty to avoid unnecessary or
undue degradation on public lands because BLM did not adopt BCA’s suggestions of
“specific ways to avoid altogether or lessen the environmental impacts associated
with additional development of the [Project Area], such as employing directional
drilling, locating multiple wells per pad, . . . and implementing more stringent and
scientifically supportable protections for sage grouse leks and winter-range.”  BCA
Petition for Stay (BCA PS) at 32.  We disagree with BCA that BLM’s choice not to
adopt BCA’s mitigation recommendations constitutes, by law or rule, unnecessary or
undue degradation. 

[1]  The question remaining is whether BLM’s decision was, as BCA argues,
without rational foundation because BLM failed to minimize adverse impacts where
possible, and, if so, whether that failure logically would constitute unnecessary or
undue degradation.  See BCA PS at 32.2  BLM responded to BCA’s comment letter
with 59 pages of explanation, addressing each suggestion and explaining why BLM
chose not to adopt it.  See FEIS at 5-43, 5-53 (directional drilling, multiple wells per
pad); 5-43 to 5-44, 5-61 (sage grouse); 5-51 to 5-52, 5-55 to 5-58 (winter range).
With respect to BCA’s specific allegations of failures amounting to unnecessary or
undue degradation, the record shows as follows:

1.  BCA’s complaints that BLM did not adopt BCA’s suggestions for employing
directional drilling or locating multiple wells per pad.  BCA suggested that BLM
consider an alternative of “directional drilling only.”  DEIS at 2-43.  BLM responded
in considerable detail, (a) explaining that BLM anticipated that such drilling methods
would be considered at the APD phase; (b) describing problems encountered by Union
Pacific Resources Company in attempting to drill 17 diagonal wells at the nearby
Wamsutter Field, which showed that a hard and fast rule was not technically feasible;
and (c) discussing the economic and mechanical limits associated with standard
drilling equipment that make diagonal drilling impossible at some sites.  Id. at 2-43 to
2-44.  BLM noted this answer in responding to BCA’s comments.  FEIS at 5-43.  We
find no error in BLM’s explanation, let alone a lack of rational basis that could compel 
                                           
2  BCA argues that BLM’s decisions were “arbitrary, capricious, and an abuse of
discretion.”  BCA PS at 32.  This standard derives from the Administrative Procedure
Act (APA) which provides that Federal courts must set aside actions of an agency
found to be “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.”  5 U.S.C. § 706(2)(A) (2000).  As an administrative tribunal,
we review a BLM decision to determine whether it is supportable on a rational basis. 
Southern Utah Wilderness Alliance, 160 IBLA 225, 233 (2003). 
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a finding of unnecessary or undue degradation.  BCA’s position is, ultimately, that
“BLM failed to recognize that protecting other resources might sometimes require
conditioning drilling approvals on such technologies.”  BCA Reply at 8 (emphasis
BCA’s).  Nothing BLM has done precludes such a requirement at the stage when BLM
considers an APD, and BLM has reasonably explained why it will not adopt such
requirements at the stage of preparing the FEIS for the development project.

2.  BCA’s complaints that BLM did not adopt BCA’s proposals to delay drilling to
protect wilderness character or proposed ACECs to be addressed in the revision of the
Great Divide RMP.  At the time of the ROD, at most, BLM had stated its intention to
update the Great Divide RMP; the Rawlins Draft RMP had not been completed at that
time.  BCA proposed that various portions of the Desolation Flats Project Area be
designated as wilderness in a 2001 Citizen’s Wilderness Proposal.  DEIS at 2-42.  BCA
also proposed that some portions be designated as ACECs.  BLM considered the
possibility of an Expanded Wilderness Alternative, but rejected it.  Id.  BLM explained
that it would consider relevant citizens’ proposals through appropriate NEPA
documentation, and that, to the extent “proposed development activities were found
to impair wilderness values, [an APD] would be denied until completion of the Great
Divide RMP revision.”  Id. at 2-43.  We find BLM’s conclusion to be founded in logic.

Further, BLM has already issued oil and gas leases for the vast majority of the
Project Area.  We have refused to reverse BLM land use decisions on grounds that
appellants have asked BLM to change prior land use commitments.  In Biodiversity
Conservation Alliance, 171 IBLA 313, 318 (2007), we stated:  

We have repeatedly rejected the notion that BLM must manage
the public lands in light of proposals by the public to designate lands as
wilderness.  Colorado Environmental Coalition, 162 IBLA 293, 301-02
(2004), Colorado Environmental Coalition, 161 IBLA 386, 393-94
(2004); Colorado Environmental Coalition, 149 IBLA 154, 156 (1999);
Colorado Environmental Coalition, 142 IBLA 49, 53-54 (1997); see also
Southern Utah Wilderness Alliance, 163 IBLA 14, 25-27 (2004).  We
have applied similar principals in the context of ACECs.  E.g., Southern
Utah Wilderness Alliance, 141 IBLA 85, 90 (1997).

See also Colorado Environmental Coalition, 171 IBLA 256, 268 (2007); Southern Utah
Wilderness Alliance, 160 IBLA 225, 230-32 (2003), and cases cited.  Given this
precedent, we are unable to find BLM’s decision to go forward with the Desolation
Flats Project an action that causes unnecessary or undue degradation.

3.  BCA’s complaints that BLM did not adopt BCA’s proposals to implement “more
stringent and scientifically supportable protections for sage grouse leks and winter-
range.”  BCA PS at 32.  In comments, BCA challenged BLM for setting a ¼-mile buffer 
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around sage grouse leks.  In response, BLM acknowledged that scientific literature
shows that no-surface-disturbance requirements for the sage grouse “generally run in
the .25 to 2 mile range”; that therefore the ROD had established ¼ mile as a
minimum distance; and that BLM reserved the right to increase the no-surface-
disturbance buffer.  FEIS at 5-44.3  BLM also responded in considerable detail to
BCA’s complaints that BLM’s protections of the winter range for various species were
inadequate.  In particular, BLM explained the difference between stipulations
attached to leases that had already been issued, as opposed to conditions of approval
(COAs) attaching to APD decisions, and detailed situations in which exceptions could
be granted on site-specific bases, noting that exception requests result in
interdisciplinary review and consultation with the Wyoming Game and Fish
Department.  FEIS at 5-52.  BLM explained, in response to BCA’s complaints that
waivers are “almost always approved on request,” that the reason for this is that
operators generally discuss such requests informally to determine if such a waiver is
possible, and do not submit formal requests if BLM advises that a waiver cannot be
approved.  Id. at 5-51 to 5-52; see also id. at 5-53, 5-54.  We find that BLM’s
conclusions have a rational basis, and do not violate FLPMA’s unnecessary or undue
degradation standard.  Cf. Wyoming Outdoor Council, 171 IBLA at 121-22 (failure to
incorporate Wyoming Fish and Game policy for winter range not unnecessary or
undue degradation under FLPMA).  

We reject BCA’s FLPMA argument.  We will not disturb BLM’s discretion to
balance the competing uses mandated by FLPMA where BLM has provided a
reasoned explanation for its decision. 

B.  Development Beyond the RFD Scenario

BCA and NRDC argue that the BLM has exceeded the RFD scenario for the
Great Divide Resource Area, both in number of wells drilled and in number of acres
disturbed.  BCA PS at 32-36; NRDC SOR at 5-20.  They base this conclusion on the
Great Divide RMP/EIS and DEIS, which considered an RFD scenario for oil and gas in
the 20-year planning period projecting 1,440 wells.  Great Divide RMP/DEIS at 220.   

BLM points out that the Great Divide RFD scenario envisioned that the
anticipated 1,440 wells would disturb “approximately 34,355 acres” in the 20-year
planning period, at the end of which an estimated 18,263 acres would be reclaimed,
leaving a total estimated long-term disturbance of 16,092 acres.  Great Divide
RMP/DEIS at 220.  BLM explains that the 40 acres of disturbance anticipated per well
in 1987 exceeds subsequent gains in drilling efficiency.  BLM analyzed 26 wells
drilled under an interim drilling program at Desolation Flats, and concluded that the 
                                           
3  As explained in addressing NEPA below, we affirm the ROD as modified to
incorporate the sage grouse policy set forth in IM 2004-057 (Aug. 16, 2004).
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“long-term disturbance has averaged 6.3 acres/well.”  FEIS at 2-2.  BLM concluded
that, at the time of the ROD, existing long-term disturbance in the Rawlins Resource
Area amounted to 10,767 acres for existing or authorized wells.  At a 65% success
rate for the 385 wells in the Proposed Alternative, and accounting for wells in the
Rawlins Resource Area (totaling 237 out of 250 successful wells), BLM projected
long-term impacts of approved and successful wells (237 x 6.5 (rounding up)) at
1,541 acres, a total falling reasonably within the RFD disturbance scenario in the
Great Divide RMP/EIS (10,767 + 1,541 — 16,092).  See FEIS at 2-2 through 2-4.  

Appellants object to this approach and argue that BLM may permit no more
than the number of wells projected for the RFD scenario in 1987.  They claim that
BLM’s experience with 26 wells in the Desolation Flats interim program, leading to
disturbance of 6.3 acres/well, is unworthy of consideration, and that BLM should be
compelled to follow the previous projection of 9 acres of disturbance per well
employed in the 2000 EIS for the Continental Divide/Wamsutter II Natural Gas
Project.  NRDC SOR at 16-17 and n.6.  They dispute BLM’s calculation based on a
65% well success rate, stating that “[n]o data is provided to support this
assumption.”  Id. at 19 n.11.4  They dispute the calculated disturbance of 10,767
acres for existing or authorized wells; they argue that BLM should have increased
projections of disturbed acreage per future wells and that BLM improperly discounted
the number of wells authorized for other projects.  They complain that, whether
counted in numbers of wells or acres to be disturbed, by approving the ROD, BLM
has authorized wells in the Rawlins Resource Area vastly in excess of the RFD
scenario considered in the Great Divide RMP/EIS.  

[2]  We have already rejected these arguments in other appeals involving
appellants represented in the cases before us, including a case involving the Great
Divide RFD scenario.  We find no reason to reconsider outcomes already reached.

In Wyoming Outdoor Council, 164 IBLA 84, 96-97 (2004), appellants
contended that BLM had violated FLPMA by approving development of wells in
excess of the number of wells anticipated in the RFD scenario for the Pinedale 
RMP.5  BLM conceded in that case that the RFD scenario had been exceeded. 
Nonetheless, we rejected appellants’ characterization of the RFD as a “point past
which further exploration and development is prohibited.”  Id. at 99.  We adopted the
characterization of the RFD found in BLM’s IM No. 2004-89 (Jan. 16, 2004), as
merely a “tool prepared by an interdisciplinary group of technical and scientific 
                                            
4  In fact, the Great Divide RMP discusses the history of oil and gas wells in the
Rawlins Resource Area.  Between 1911 and 1985, 3,671 wells were drilled; 1,896
(more than 50%) were dry and abandoned.  Great Divide RMP/DEIS at 220.
5  Wyoming Outdoor Council, Wyoming Wildlife Federation, The Wilderness Society,
and NRDC, all appellants in the cases before us, participated in the case.
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specialists,” which “serves as an analytical baseline for identifying and quantifying
direct, indirect, and cumulative impacts, which provide the premise for formulating
alternatives to a proposed action and strategies for mitigating adverse impacts.”  Id.

Subsequently, in National Wildlife Federation, 170 IBLA 240 (2006), BLM
argued that the RFD for the Great Divide RMP had not been exceeded because,
despite the number of wells anticipated in the RFD scenario, the number of acres of
long-term disturbance envisioned in the RFD had not been exceeded.6  We explained:

On the question of whether the RFD scenario has been exceeded, NWF
takes a different tack than that argued in WOC, 164 IBLA 84.  In WOC,
appellants argued that the number of authorized and drilled wells was
greater than that projected in the RFD and, therefore, that BLM was
required to amend or revise the RMP before further leasing occurred. 
Id. at 101-102.  Here, NWF objects to BLM’s method of determining the
status of the RFD scenario, specifically the fact that BLM has altered its
calculation method. 

National Wildlife Federation, 170 IBLA at 249.  We rejected the argument that BLM’s
method for calculating the status of the RFD scenario was flawed:

[W]e perceive no fault in a calculus that presumes that the number of
wells that can be drilled in an RFD scenario is properly a function of
reduced surface disturbance resulting from achievements in increased
efficiencies, better management practices and techniques, technological
advances, reclamation, and so on . . . .  [A]lthough it plainly objects to
the impact on the RFD scenario to the extent it leads to more
development . . . , NWF challenges the propriety of revising the method
at all.  We find nothing in FLPMA or NEPA, or implementing
regulations, that plausibly requires us to hold that BLM cannot revise its
method of calculating the number of wells remaining to be drilled
under an RFD scenario based upon, among other things, the degree of
short- and long-term surface disturbance resulting from oil and gas
activities.  Even if we believed that there was a different or better
approach to quantifying the degree of development remaining under an
RFD scenario, however, as an appellate tribunal, the Board of Land
Appeals does not exercise supervisory authority over BLM, outside the
context of deciding an appeal over which the Board has jurisdiction.  

170 IBLA at 250-51 (footnotes and citations omitted).  
                                           
6  The four appellants in National Wildlife Federation, National Wildlife Federation,
BCA, Wyoming Outdoor Council, and Wyoming Wildlife Federation, appear here.
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Appellants here similarly fail to make the showing that was absent in National
Wildlife Federation.  Although they plainly disagree with BLM, the many claims
appellants (in particular, NRDC) make with respect to the types of wells BLM should
or should not have included in its consideration, or the types of acres of disturbance
properly or improperly considered, these arguments are not probative of appellants’
contention that BLM has exceeded its discretion with respect to assessing and
interpreting the RFD scenario it previously established.7  The many permutations
raised by appellants as options for calculating the RFD scenario and determining
whether it has been exceeded only verify that there are different ways to consider the
degree and impact of surface disturbance attributable to oil and gas development in
the Rawlins Resource Area; they do not compel us to reject BLM’s approach and
choose one of appellants’ options for calculating wells or acreage.  BLM established
the RFD scenario in the first place; we will defer to BLM in interpreting its meaning.  

But even if we were to parse through NRDC’s averments regarding the wells
and acreage BLM properly should have considered in calculating whether the 1987
Great Divide RFD scenario has been exceeded, we still would not find a violation of
FLMPA.  We thus address, at NRDC’s invitation, the issue we declined to reach
definitively in Wyoming Outdoor Council – whether the RFD “can or should be
deemed to constitute a land use plan decision within the meaning of” BLM’s
regulations at 43 C.F.R. Subpart 1610.  NRDC Reply at 6-7, quoting Wyoming Outdoor
Council, 164 IBLA at 102.  To the extent NRDC’s query is whether an RFD scenario is
a land use decision constituting a binding maximum to which BLM must “conform,”
we find that it is not.  

BLM has the delegated authority of the Secretary under section 202(a) of
FLPMA, 43 U.S.C. § 1712(a) (2000), to establish land use plans.  Under 43 C.F.R. 
§ 1610.5-3(a), all subsequent decisions “shall conform to the approved plan.”  See
Norton v. Southern Utah Wilderness Alliance, 542 U.S. 55, 69 (2004).  While an
important tool in the land use planning process, RFD scenarios do not constitute
fixed or maximum limits on development in RMPs under FLPMA such that exceeding
them constitutes a violation of that statute.  Rather, they spring from the NEPA
review process, deriving from the Council on Environmental Quality (CEQ)
regulations requiring analysis of reasonably foreseeable events, and permit NEPA
analysis of impacts of projected development.  As we explained in Wyoming Outdoor
Council, 164 IBLA at 91 n.11: 
                                          
7  Though appellants argue various conclusions regarding the number of wells
authorized, depending on whether the wells are productive, dry holes, or reclaimed,
NRDC settles on 2,227 as the number of wells BLM will have authorized in the
Rawlins Resource Area with the Desolation Flats Project.  NRDC SOR at 12.  Without
agreement on parameters, a precise number is evidently not possible to verify.
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The phrase appears in CEQ regulations at 40 C.F.R. §§ 1501.2, 1502.16,
and 1502.22, and in the CEQ’s definitions of cumulative impact, 40
C.F.R. § 1508.7; effects, 40 C.F.R. § 1508.8(b); scope,      
40 C.F.R. § 1508.25(a)(3); and significantly, 40 C.F.R. § 1508.27(b)(7).  
The concept of projecting reasonably foreseeable future actions or
impacts, or, as it is more popularly termed, “reasonably foreseeable
development,” originates in two regulations.  The CEQ defines the
scope of an EIS as consisting of the “range of actions, alternatives, and
impacts to be considered,” 40 C.F.R. § 1508.25, and these include
direct, indirect, and cumulative effects, 40 C.F.R. § 1508.25(c).  

Thus, the RFD scenario is a tool used to define and consider the significant
impacts on the environment as required by NEPA, when undertaking to establish an
RMP, which by law and rule requires accompanying NEPA review.  BLM’s goals for
operating within the confines of an RFD scenario in an EIS for an RMP derive from
NEPA’s strictures.  

The Great Divide RMP explicitly opened the entire planning area to oil and gas
leasing with appropriate restrictions to protect listed resources; it states with respect
to oil and gas that “[a]ll lands open to oil and gas leasing” are open to exploration
and development.  Great Divide RMP at 17.  Even assuming that it has been
exceeded, we do not find that use of the RFD scenario for analysis in the underlying
EIS led to a violation of the RMP, FLPMA, or the rules at 43 C.F.R. Subpart 1610.

We find confirmation of our view in Supreme Court analysis of FLPMA RMPs:

Quite unlike a specific statutory command requiring an agency
to promulgate regulations by a certain date, a land use plan is generally
a statement of priorities; it guides and constrains actions, but does not
(at least in the usual case) prescribe them.  It would be unreasonable to
think that either Congress or the agency intended otherwise . . . .

Of course, an action called for in a plan may be compelled when
the plan merely reiterates duties the agency is already obligated to
perform, or perhaps when language in the plan itself creates a
commitment binding on the agency.  But allowing general enforcement
of plan terms would lead to pervasive interference with BLM’s own
ordering of priorities.

Norton v. Southern Utah Wilderness Alliance, 542 U.S. at 71.

We find no evidence in the RMP of “language in the plan [which] creates a
commitment binding on the agency” limiting the number of oil and gas wells to 
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1,440, or long-term disturbance due to oil and gas development to 16,092 acres in
the 20-year planning period, let alone in the subsequent decades covered by the
Desolation Flats Project.  BLM established an RFD scenario for purposes of
considering effects on the environment of its projected planning under NEPA.  

The parties present a wealth of information regarding the planning process in
making their arguments, including the BLM Manual, Planning for Fluid Mineral
Resources, H-1624-1, May 7, 1990; BLM reports to Congress; and IM 2004-89 
(Jan. 16, 2004), which set a “Policy for [RFD] Scenario for Oil and Gas.”  BLM
undoubtedly employs RFD scenarios as a planning tool incorporated into the BLM
land use planning handbook, which merges FLPMA and NEPA obligations.  “The
baseline RFD scenario provides the mechanism to analyze the effects that
discretionary management decisions have on oil and gas activity.  The RFD also
provides basic information that is analyzed in the [NEPA] document under various
alternatives.”  Intervenors’ Ex 9, IM 2004-89, Attachment 1-1.  That BLM has
coordinated its planning and evaluation responsibilities for multiple use management
is both laudable and obligatory.  But it also understands that the RFD is not “a
planning decision.”  Id.  However BLM has intertwined the RFD scenario in
accomplishing its statutory goals, on review we do not see it as a maximum limitation
on development for purposes of considering conformance with the RMP under 
43 C.F.R. § 1610.5-3(a).  Were we to find that BLM authorized development in
excess of the RFD scenario, this would constitute an issue of compliance with NEPA,
not FLPMA.8  And so, we turn to NEPA.

II.  NEPA

NEPA is a procedural statute designed to “insure a fully informed and
well-considered decision.”  Vermont Yankee Nuclear Power Corp. v. Natural Resources
Defense Council, Inc., 435 U.S. 519, 558 (1978).  NEPA does not bar actions which
affect the environment, even adversely.  Rather, the process assures that 
________________________
8  This view is consistent with materials attached as Document 6 to NRDC’s SOR. 
BLM, Budget Justifications and Annual Performance Plan, Fiscal Year 2001, “Report to
the Congress:  Land Use Planning for Sustainable Resource Decisions – Oil and Gas.” 
In that report, BLM explained that many of its RMPs were insufficient to meet today’s
needs, and were “in varying stages of decline and will continue to degenerate in
usability as they continue to age.”  Id. at last page, Strategy to Address Identified
Planning and NEPA Deficiencies.  With respect to oil and gas, BLM explained that
demand exceeded many RFD scenarios, and thus that environmental analysis may be
out-of-date.  “This means that [land use plans] in many areas of high industry
interest for leasing and development no longer adequately analyze the full effects of
such projected activities on the environment and socio-economic conditions.”  Id. at 
III-99, Justification of 2001 Program Changes (emphasis added).
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decisionmakers are fully apprised of likely effects of alternative courses of action so
that selection of an action represents a fully informed decision.  In re Bryant Eagle
Timber Sale, 133 IBLA 25, 29 (1995).  When BLM has satisfied the procedural
requirements of section 102(2)(C) of NEPA, it will be deemed to have complied with
NEPA, regardless of whether a different substantive outcome would be reached by
appellants, this Board, or a reviewing court.  National Wildlife Federation, 169 IBLA
146, 155 (2006).  

An EIS is judged by whether it constitutes a “detailed statement” that takes a
“hard look” at the potentially significant environmental consequences of the proposed
Federal action and reasonable alternatives thereto, considering all relevant matters of
environmental concern.  Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976);
Western Exploration Inc., 169 IBLA 388, 399 (2006); Southwest Center for Biological
Diversity, 154 IBLA 231, 236 (2001); see 40 C.F.R. § 1502.2(a).  We are guided by a
“rule of reason.”  IMC Chemical, Inc., 155 IBLA 173, 195 (2001).  The EIS must
contain a “reasonably thorough discussion of the significant aspects of the probable
environmental consequences” of the proposed action and alternatives.  California v.
Block, 690 F.2d 753, 761 (9th Cir. 1982), quoting Trout Unlimited, Inc. v. Morton, 
509 F.2d 1276, 1283 (9th Cir. 1974).  Significant impacts are expected when an
agency prepares an EIS.  Western Exploration Inc., 169 IBLA at 399, citing 40 C.F.R. 
§ 1502.16 (EIS must include discussion of “adverse environmental effects which
cannot be avoided”); 42 U.S.C. §  4332(2)(C) (2000) (EIS required when significant
impacts are found).9  

Excluding their arguments that fall into the category of challenging a FONSI,
appellants’ attacks on the sufficiency of the EIS supporting the ROD generally fall into
four categories.  They allege that the FEIS (i) does not constitute the requisite hard
look, because BLM did not choose locations of potential wells and therefore did not
consider site-specific impacts; (ii) fails adequately to consider the cumulative impacts
of the Project combined with other oil and gas development in the region; (iii) does
not address the many opposing views set forth in appellants’ comments regarding 
                                           
9  Appellants claim that BLM erred for failing to acknowledge that impacts of the
project would be significant or to reduce such impacts to insignificance with
mitigation.  E.g., BCA Statement of Reasons (BCA SOR) at 3; NRDC SOR at 2.  These
are challenges to a finding of no significant impact (FONSI) based on an
environmental assessment (EA).  An EA allows an agency, inter alia, to determine
whether impacts of a proposed action warrant a FONSI or instead are significant
enough that an EIS is required.  Wilderness Watch, 168 IBLA 16, 35 (2006).  A FONSI
is upheld on the basis of an EA if the record justifies such a finding or a conclusion
that required mitigation measures will reduce effects to insignificance.  Appellants’
claims that the Project will cause impacts that are significant or that BLM’s mitigation
will be ineffective to permit what is in effect a FONSI are not redressible here.  
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habitat fragmentation or the efficacy of proposed mitigation; and (iv) does not
adequately consider alternatives.  

1.  The FEIS’s Failure To Undertake Site-Specific Analysis

[3]  BCA argues that BLM failed to take the “hard look” mandated by NEPA
because BLM did not undertake site-specific analysis of each potential well location. 
BCA SOR at 2-3; BCA PS at 14-16.  BCA thus challenges the scope of the EIS as
insufficient.  BLM and Intervenors contend that the specificity demanded by BCA not
only is unnecessary at this point, but also would be counterproductive and result in
overstating environmental impacts by projecting events unlikely to occur.  They
explain that, like all oil and gas developers, the project proponents reasonably should
be permitted to employ geological and natural gas reservoir knowledge gained from
early wells to more strategically site future wells.  Intervenors Answer to SOR, IBLA
2004-316, at 7-11; BLM Answer to SOR, IBLA 2004-316, at 2-5. 

In the ROD, BLM explained that it chose to defer well-site selection and the
accompanying analysis as follows:

At this time the location of all future well sites and other disturbance
cannot be determined with 100% accuracy by any process the
proponents or BLM are aware of.  “Setting in stone” well locations in
the EIS would require predicting well locations with information in
hand, and ignoring the fact that each well provides additional
information that is utilized to help determine future actions, including
the number of wells and well site locations.  Currently, generalized
areas of interest are being explored through the interim drilling process
to further develop our knowledge of the geology and potential of the
[Project Area].  Adaptive management of oil and gas resource
development is very much a reality in that utilization of new
information from drilling produces more effective drilling programs
with correspondingly reduced effects upon the environment.  The
number of wells, well locations, timing of drilling, and construction is
controlled in part by the location of gas and oil resources as they are
found and developed . . . . 

ROD at Errata 1, BLM Response to Comments from Ken Kreckle.  

We disagree with BCA that, by choosing to consider in an EIS impacts of the
oil and gas development project proposed here, BLM bore the obligation to expand
the scope of the Project to include final decisions on site location, particularly when
such decisions would be predictably inaccurate.  Such specificity is not compelled by
the requirement that BLM properly identify the scope of the project, lest we define 
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“scope” in a way that requires agencies to conduct environmental analysis they know
will not be relevant.  While it is true that when “an agency has an obligation to
prepare an EIS, the scope of its analysis of environmental consequences in that EIS
must be appropriate to the action in question,” Kern v. BLM, 284 F.3d 1062, 1072
(9th Cir. 2002), it is also true that scope cannot be expanded so as to defeat the
meaningfulness of review altogether.  The Supreme Court described this problem in
New York v. Kleppe:  “EIS is required to furnish only such information as appears to
be reasonably necessary under the circumstances for evaluation of the project rather
than to be so all-encompassing in scope that the task of preparing it would become
either fruitless or well nigh impossible.”  429 U.S. 1307, 1311 (1976), quoting
Natural Resources Defense Council v. Callaway, 524 F.2d 79, 88 (2d Cir. 1975).

Moreover, BCA errs in presuming that an EIS supporting a large-scale action
must be as site-specific as an EIS or an EA to support the site-specific action.  The
Ninth Circuit has stated with regard to a programmatic EIS that the issue is not
whether but when site-specific analysis is required:

The critical inquiry in considering the adequacy of an EIS prepared for a
large scale, multi-step project is not whether the project’s site-specific
impact should be evaluated in detail, but when such detailed evaluation
should occur.  NEPA requires that the evaluation of a project’s
environmental consequences take place at an early stage in the project’s
planning process.  This requirement is . . . tempered by the preference to
defer detailed analysis until a concrete development proposal crystallizes
the dimensions of a project’s probable environmental consequences.  When
a programmatic EIS has already been prepared, we have held that site-
specific impacts need not be fully evaluated until a “critical decision” has
been made to act on site development. 

‘Ilio‘ulaokalani Coalition v. Rumsfeld, 464 F.3d 1083, 1095-96 (2006), quoting
California v. Block, 690 F.2d 753 (9th Cir. 1982) (emphasis added); see also Friends of 
Yosemite Valley v. Norton, 348 F.3d 789, 800 (9th Cir. 2003); Northern Alaska
Environmental Center v. Lujan, 961 F.2d 886, 890-91 (9th Cir. 1992).  

Similarly, this Board has approved NEPA documents for reviewing large-scale
projects the implementation of which will be subject to further critical
decisionmaking.  See Fred E. Payne, 159 IBLA 69, 81 (2003) (“exact position of the
[353] wells and related facilities will be determined by BLM, only upon submission
by the lessee/operator of an APD and further decisionmaking by BLM, following 
site-specific environmental review”); William E. Love, 151 IBLA 309, 320 (2000)
(“further analysis will fix the exact location of [601 coal-bed methane] wells,
compressors, pipelines, powerlines, and other facilities in the project area”).  
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 Although the Project Area lands are for the most part already leased, and
thereby committed to oil and gas development, the particular location of each well
has not been decided.  Thus, the threshold at which site-specific analysis is required
has not been reached.  Well locations will be decided at the time BLM considers APDs
for wells.  See IM 2003-152 (comprehensive drilling planning).  We will not reverse
BLM for preparing an EIS at this point in the process, as a matter of pure practicality. 
The consequence of agreement with BCA’s position with respect to this EIS would be
that BLM would be obligated to choose the “no action” alternative and conduct
environmental review on a case-by-case basis as APDs are submitted.  This could
subject BLM to the claim of improper segmentation antithetical to NEPA.  See 
Stewart Park & Reserve Coalition v. Slater, 352 F.3d 545, 559 (2d Cir. 2003).

Finally, federal regulations and our case law establish that BLM may “tier”
subsequent, site-specific NEPA analysis to earlier, broad, programmatic NEPA
analysis.  40 C.F.R. § 1502.20; see, e.g., Klamath Siskiyou Wildlands Center, 157 IBLA
322, 331 (2002); Blue Mountains Biodiversity Project, 139 IBLA 258, 266 (1997). 
BLM explains its expectation that necessary NEPA review of specific APDs will be
tiered to the Desolation Flats FEIS.  Tiering is a permissible method of conducting
NEPA review and we will not reverse BLM for announcing its intention to employ it.  

Having established that BLM may defer site-specific analysis at the broad
project or programmatic level, we find that it did so appropriately in this case.  BLM’s
explanation fully justifies the conclusion that later location of well sites is in order.  

This conclusion, even if undermined, is not ultimately undone by BLM’s
subsequent approvals of APDs in the Desolation Flats Project Area pursuant to the
ROD.  In its SOR and in its later submitted Supplemental Information, BCA submits
EAs and Statements of Categorical Exclusion prepared for those APDs.10  BCA SOR
Exs. R-W; Supplemental Information Exs. C1-C10.  BLM and the Intervenors object to
these submissions on grounds that they impermissibly expand the scope the appeal. 
Intervenors’ Answer, IBLA 2004-316, at 11-13; BLM Answer, IBLA 2004-316, at 5-10. 
But BCA clarifies its position: 

Appellants are not asking this Board to invalidate the APDs, as suggested
by BLM.  Rather, Appellants submitted the APDs are relevant probative
evidence to support Appellants’ contention that the [Project] would be
used to violate NEPA by excluding the public from site-specific decision-
making—notwithstanding the empty assurances in the FEIS that BLM

                                          
10  For three of the APDs cited by BCA, BLM relied on statutory categorical exclusions
created by section 390 of the Energy Policy Act of 2005, Pub. L. No. 109-58, 
119 Stat. 594, foregoing further NEPA analysis before approving the APDs.  42 U.S.C.
§ 15942 (West Supp. 2007).  

174 IBLA 17



IBLA 2004-316, 2005-3

would meet its legal obligation to allow public comment on such
decisions.  This Board should consider the APDs to establish BLM’s
course of conduct as it proceeds with the site-specific stage of the
[Project]—exposing a fundamental legal deficiency of the FEIS.

BCA Reply to BLM and Operators’ Responses to SOR at 8 (emphasis added).  

We acknowledge BCA’s concern that BLM could avoid site-specific analysis
altogether if it refuses to address drill sites in the FEIS, defers consideration until the
APD phase, and then refuses to conduct appropriate review at that time on the basis
of the recent categorical exclusions authorized by the 2005 Energy Policy Act enacted
after the ROD.  We agree that subsequent BLM actions could be problematic or rise to
the level of legal error.  But the deficiency, if one exists, is not with the FEIS.  To the
extent BCA’s information is probative, it relates to BLM action subsequent to the
ROD, which is neither before us in this appeal nor does it constitute evidence of BLM
expectations when it prepared the ROD.  

In any event, BCA’s critique that BLM’s assurances that it would allow public
comment when approving the APDs have proven to be “empty” is based on its claim
that there has been no opportunity for comment prior to approval of the APDs.  BCA’s
Exhibits C2, C3, and C4 (to its Supplemental Information), however, include EAs
with responses to BCA’s comments on the proposed APDs.  BLM denies a lack of
opportunity with respect to other EAs cited by BCA, noting that notice of all APDs it
considers is posted in BLM field offices 30 days before approval.  30 U.S.C. § 226(f)
(2000); 43 C.F.R. § 3162.3-1(g) (2005).  BCA does not allege that BLM violated this
statutory responsibility when it approved the APDs for which BCA provided
documentation.  Regardless of whether BCA had an opportunity to comment on any 
particular APD, however, if there is a violation to be found, it arises from BLM’s
actions with respect to a particular APD, not the FEIS.

BCA does not seek reversal of any decision to grant a particular APD. 
Whatever BCA’s strategy may be with respect to the FEIS, we nonetheless note that
we may not resolve sua sponte alleged deficiencies in BLM’s NEPA procedures for
approving an APD because this appeal from the ROD and FEIS is not the appropriate
forum for doing so.  Any party adversely affected by BLM’s decision to grant an APD
may request State Director Review of that decision and ultimately appeal to this
Board pursuant to 43 C.F.R. §§ 3165.3 and 3165.4.  Southern Utah Wilderness
Alliance, 144 IBLA 70, 81 (1998); Wyoming Wildlife Federation, 123 IBLA 392, 393
(1992).11  BCA did not avail itself of such administrative relief.
__________________________
11  In any event, we find deficiencies in BCA’s particular allegations.  BCA complains
that BLM conducted site-specific analysis supporting particular EAs before BLM

(continued...)
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2.  Cumulative Impacts

NRDC argues that BLM’s cumulative impacts analysis is flawed because the
baseline environmental information used to prepare it was incorrectly calculated. 
NRDC argues that BLM incorrectly calculated the number of existing wells and the
number of acres already disturbed.  This flawed baseline, NRDC argues, undermines
BLM’s entire cumulative impacts analysis and will prevent BLM from accurately
monitoring ongoing impacts.  NRDC SOR at 21-26.  As NRDC states:  “Both of these
flaws flow directly from BLM’s machinations regarding the RFD.”  Id. at 23.  

As we concluded above, if an agency exceeds the RFD scenario, a NEPA issue
is presented and the question is whether the agency has authorized a Proposed
Action without fully considering its effects in violation of NEPA section 102(2)(C). 
The remedy for that violation is to direct the agency to prepare or supplement an EIS
considering those impacts.  BLM prepared an EIS here.  Therefore, the question for us
is ultimately whether NRDC has shown that BLM failed properly to consider the
baseline RFD scenario, and thus failed adequately to address cumulative impacts as
required by NEPA.

As described above, NRDC has presented a number of options for interpreting
the baseline that it believes BLM should have considered in terms of wells drilled and
acreage disturbed, the effects of which were analyzed in the Great Divide RMP/EIS. 
While NRDC contends that these various options show that BLM’s baseline was in
error, in fact, they demonstrate to us NRDC’s failure to meet its burden of showing
error.  Faced with a few sentences in the 1987 Great Divide DEIS, at page 220,
projecting development at 1,440 wells, presuming 40 acres disturbance/well, NRDC
contends that the meaning of this language decades later is such that we must find
BLM’s analysis of that baseline in the Desolation Flats FEIS to lack rational
foundation.  The certainty that NRDC demands of us, however, is undermined by its
own arguments acknowledging that by 2000 the Wamsutter EIS recognized that 
________________________
11 (...continued)
approved the ROD.  We do not see the violation of NEPA BCA finds in this allegation. 
BCA argues that BLM failed to prepare site surveys of BLM sensitive species before
approving particular APDs.  But BLM responded to BCA’s comments to EAs on this
point explaining what surveys had been conducted for several species.  See, e.g.,
Supplemental Information, Exs. C2, C3, C4, “Determination of Need for T&E
Conference/Consultation and Biological Evaluation on Other Wildlife Species,”
prepared for each EA (including information on endangered, threatened, and
sensitive species).  Finally, BCA argues that the EAs do not contain site-specific
additions to the mitigation and cumulative impacts addressed in the FEIS.  BCA fails,
however, to show that any site has a unique character that would prevent BLM from
tiering to the FEIS for its analysis of these issues.
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updated information from drilling showed disturbance per well to be reduced by
more than 75%, to 9 acres/well.  Elsewhere, NRDC acknowledges that “[a]t best,
BLM’s new projection of 6.5 acres per well can be applied only to forecast the
disturbance resulting from the 385 wells authorized in this EIS.”  NRDC SOR at 18.  
NRDC’s NEPA/RFD argument does nothing more than criticize BLM for the same lack
of certainty seemingly recognized by NRDC.  NRDC SOR at 25, see also at 24.  While
NRDC presents statistical options to substitute for BLM’s, we will not undertake the
supervisory role of deciding the RFD’s meaning in 1987, when it is obviously
ephemeral on today’s data. 

We therefore turn to BCA’s cumulative impacts arguments.  BLM is required by
NEPA section 102(2)(C) to consider potential cumulative impacts of a proposed
action, together with any other past, present, and reasonably foreseeable future
actions.  40 C.F.R. § 1508.7; see Park County Resource Council, Inc. v. United States
Department of Agriculture, 817 F.2d 609, 623 (10th Cir. 1987); Forest Guardians, 
170 IBLA 80, 97 (2006); Howard B. Keck, Jr., 124 IBLA 44, 53 (1992), aff’d, Keck v.
Hastey, No. Civ. S-92-1670-WBS-PAN (E.D. Cal. Oct. 4, 1993); Forty Most Asked
Questions Concerning CEQ’s NEPA Regulations, 46 Fed. Reg. 18026 (Mar. 23, 1981). 
BCA bears the burden of showing that BLM’s cumulative impacts analysis, tiered to
analysis performed for RMPs governing the Project Area, does not constitute “a
reasonably thorough discussion of . . . significant aspects of the probable
environmental consequences” of the proposed action.  Trout Unlimited v. Morton, 
509 F.2d 1276, 1283 (9th Cir. 1974); Biodiversity Conservation Alliance, 169 IBLA
321, 333 (2006).

BCA challenges BLM’s cumulative impacts analysis because the FEIS allegedly
did not consider impacts on wildlife resources, all of the potential development BCA
believes should have been addressed, or cumulative impacts within the region.  Such
arguments are unsubstantiated.  In a fairly extensive cumulative impacts analysis in
the FEIS and DEIS, BLM conducted a thorough review, weighing impacts of the
Project with those from other projects over four “Cumulative Impact Areas” (CIAs),
the Project Area, the watersheds that contain the Project Area, southeastern
Sweetwater County and southwestern Carbon County, and southwest Wyoming and
northwest Colorado.  The CIAs studied, and thus the sources of impacts, vary, as
appropriate, by the resources affected, including, inter alia, air quality, water quality,
and wildlife.  Not surprisingly, the projects potentially impacting a watershed were
different from those potentially affecting an air region, or habitat, and so on.  In
considering these CIAs, BLM analyzed impacts from two preexisting oil and gas
projects within the Project Area and seven adjacent projects for which NEPA analysis
was available.  Moreover, the NEPA documents were tiered to EISs prepared for the
Great Divide RMP and the Green River RMP, which analyzed overall impacts of oil
and gas leasing in the jurisdictions of the Rawlins and Rock Springs Field Offices
before opening the regions to oil and gas development.
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BCA’s argument that BLM did not consider cumulative impacts on wildlife in
the FEIS is unwarranted.  The DEIS contains extensive analysis in Chapter 5 of
cumulative impacts on range resources; wildlife; big game (including pronghorn,
mule deer, and elk); wild horses; greater sage grouse; raptors (broken down by
nesting and foraging habitats); and special status plant, wildlife, and fish species
(including threatened, endangered, and sensitive species of plants and animals). 
DEIS at 5-15 to 5-25.  BCA’s complaint appears to be that this extensive analysis was
not duplicated in the FEIS document, an argument we will not consider further.

BCA presents a list of projects BLM allegedly should have considered in its
cumulative impacts analysis.  BCA PS at 29-30; see also BCA Ex. P (map).  BCA’s
complaint is that BLM did not consider four of seven projects raised by BCA.  One of
these, the Bitter Creek coalbed methane project, was proposed for scoping several
months after the challenged ROD.  BLM noted in the FEIS that several projects,
including two of the projects raised by BCA that were not included in the analysis,
had been proposed but not yet analyzed, and thus could not be included in the
numerical well count.  FEIS 2-69.  It is unclear whether BCA’s argument is that BLM
was compelled by 40 C.F.R. § 1508.7 to halt consideration of development, and
ultimate approval of the activity, until plans for other development had coalesced
into numerical quantification.  We do not read the rule this way.  BLM acknowledged
the cumulative impacts from accelerated development occurring in the region as a
result of world events and national demand and recognized that new projects will be
developed in the future; BLM acknowledged that cumulative impacts of this Project
with others could be significant.  FEIS at 1-16 to 1-17.12  Ultimately, it is not a failure
of consideration that BCA sustains, but rather a result BCA objects to.  We do not
grant relief for that.  

3.  Opposing Views

BCA argues that BLM failed adequately to respond to opposing scientific
views.  BCA SOR at 5-10.  In Biodiversity Conservation Alliance, we held that, “[t]he
fact that BCA cites experts who agree with its position is not dispositive.”  169 IBLA
at 343, citing Colorado Environmental Coalition v. Dombeck, 185 F.3d 1162, 1176
(10th Cir. 1999).  In making its argument, BCA has provided a bibliography of
scientific studies it claims oppose BLM’s position, and, based on this list, BCA
demands that BLM respond to each study.  BCA SOR at 8-9.  We do not believe the
burden placed on BLM to respond to opposing views is so broad.  Nor do we believe
it is our burden or 
                                          
12  BLM estimated that the potential cumulative impacts of these future projects to
“visibility and atmospheric deposition may exceed significance criteria, although
violations of Wyoming or federal pollutant concentrations standards are unlikely.” 
FEIS at 2-69 to 2-70.
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within our authority to oversee BLM’s function by absorbing the substance of material
represented by that bibliography and deciding ourselves what science is “right.”  To
be successful on its arguments, BCA must establish that BLM committed a “clear error
of law or demonstrable error of fact, or that the analysis failed to consider a
substantial environmental question of material significance to the proposed action.” 
Missouri Coalition for the Environment, 172 IBLA 226, 239 (2007); see also Southern
Utah Wilderness Alliance, 164 IBLA 33, 36 (2004).  BLM responded to the two issues
BCA raises as examples of BLM’s failure to respond to opposing views:  protections
for the sage grouse and big game.  We thus examine the record to determine whether
BLM committed a “demonstrable error of fact” or failed to consider a substantial
environmental question of material significance in reaching its conclusions.  

Sage grouse.  The record shows both that BCA and NRDC are correct to say
that the scientific community is moving in a different direction on the issue of sage
grouse protections and also that BLM has recognized this in a new policy with respect
to sage grouse in IM 2004-057.  Thus, as explained below we affirm BLM’s decision
in the ROD and FEIS, as modified by that policy.

BCA and NRDC both recommended that BLM adopt a 3-mile buffer of no-
surface activity around active sage grouse leks, on the advice of Dr. Clait Braun.  BCA
SOR at 6-7; NRDC SOR at 29-30; see NRDC Ex. 10 (Braun report).  NRDC argues that
BLM has not presented a scientific study to establish the efficacy of the ¼-mile buffer. 
NRDC SOR at 29-32; NRDC Reply at 13-15.  As noted above, BLM responded, FEIS at
5-44 and 5-61, that the ¼-mile buffer it established for the Project “is generally a
minimum distance,” and acknowledged that BLM may be compelled to increase the
buffer in areas of “quality nesting habitat.”  FEIS at 5-44, 5-62.  BLM anticipated
using site-specific review and targeted COAs at the APD stage to review the status of
the leks identified in the Project Area in the FEIS and DEIS.  Id. at 4-65.  BCA and
NRDC correctly noted that BLM’s sister agency, U.S. Fish and Wildlife Service (FWS),
expressed concern about the drifting state of science about sage grouse protection
and questioned BLM’s adherence to the notion of a ¼-mile buffer.  FEIS at 4-96.  

After completing the FEIS, however, BLM issued IM 2004-057, “Statement of
Policy Regarding Sage-Grouse Management Definitions, and Use of Protective
Stipulations and Conditions of Approval (COAs)” (Aug. 16, 2004).  BLM Response,
IBLA 2004-316, Att. 2.  This IM catalogs the history of scientific thought regarding
protections for sage grouse habitat, leks, and nesting areas from the 1970s to the
present.  It acknowledges a severe decline in population, public calls for listing the
species under the Endangered Species Act, and the possibility that 1970s-era
protections and mitigation measures might not serve intended purposes.  The IM
requires BLM to coordinate with the State of Wyoming to map existing sage grouse
leks and to undertake analysis to determine which populations are migratory, a factor
that may make areal radiuses around leks either obsolete or inaccurate on a case-by-

174 IBLA 22



IBLA 2004-316, 2005-3

case basis.  The IM pursues a site-specific policy for sage grouse management which
maintains minimum requirements for buffers, a 2-mile radius as a “flagging device”
for stipulations and COAs, diurnal timing limitations, and seasonal restrictions.  Id. at
5.  But, it also imposes a policy of case-by-case mapping of sage grouse habitat,
including nesting habitat, to better protect nests that are beyond a 2 mile radius
“regardless of distance from leks” while allowing disturbance in areas within such a
radius that do not provide suitable habitat.  Id. at 5.

NEPA requires BLM to “consider and respond to the comments . . . , not to
agree with them.”  Utahns for Better Transportation v. U.S. Department of
Transportation, 305 F.3d 1152, 1174-75 (10th Cir. 2002).  Nonetheless, the record
shows a general agreement in the relevant community of experts that sage grouse
science is changing and in need of development and supplementation.  BLM must
and is evidently attempting to adapt to available data and derive new data.  This is
not inconsistent with Dr. Braun’s contentions regarding data “too limited to
conclusively demonstrate the health of the sage-grouse population(s) and trends” in
the Great Divide Resource Area, and the need for long-term monitoring efforts and
research studies.  NRDC Ex. 10, “Sage-Grouse Scoping Issues for Revision of the
BLM’s Great Divide [RMP],” Clait E. Braun, at 4-5.  The IM which BLM has
committed to adopt for the Desolation Flats Project reflects BLM’s acceptance that its
data was outdated, and we therefore affirm as modified to incorporate the IM into
the ROD.  NRDC objects to the IM as “exactly the same inadequate protection that
experts have criticized in the Desolation Flats Project.”  NRDC Reply at 14. 
Nonetheless, as we have described above, we see it as a sufficient departure that both
moots the argument that BLM did not respond to comments on sage grouse and also
prohibits us from finding that BLM is not attempting to protect the grouse.  NRDC is
free to challenge specific decisions if it perceives that decisions made on APDs are
devoid of the kind of site-specific consideration envisioned in the policy.

Big game winter range.  BCA and NRDC complain that BLM did not accurately
consider their comments about big game winter range within the Desolation Flats
Project Area.13  We have examined the material in the record on this topic, one which
has proven in a number of cases before us to be scientifically controversial within the
State of Wyoming.  E.g., Biodiversity Conservation Alliance, 171 IBLA 218 (2007);
Wyoming Outdoor Council, 171 IBLA 108; National Wildlife Federation, 169 IBLA 146
(2006).  These cases generally address the sufficiency of mitigation measures BLM
has imposed on oil and gas leasing or development to protect the winter range.  
                                            
13  NRDC contends that BLM did not adequately consider the impacts of habitat
fragmentation on the sage grouse and other wildlife, citing the FWS comment letter
to the DEIS which critiqued BLM’s analysis of indirect impacts on the sage grouse. 
NRDC SOR at 28-29, citing FEIS at 4-96.  As we have responded regarding the sage
grouse by modifying the ROD, we address this argument no further.
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In this case, however, the import of BCA’s argument is that BLM erred by
incorporating various mitigation techniques for development on the big game winter
range at all, see DEIS at 4-59 to 4-64, because “winter range areas should be
withdrawn from the surface disturbance associated with oil and gas development.” 
BCA comment letter at 28 (FEIS at 4-116).  We have not overstated BCA’s comments;
in its SOR BCA explains that seasonal timing restrictions would be insufficient, and
that “disturbance on winter ranges should be avoided at all costs,” and “oil and gas
production facilities and access roads must never be sited on crucial winter ranges.” 
BCA SOR at 12.  As explanation for this contention, BCA reiterates in its SOR the
contention repeated in its comments that BLM has not sufficiently analyzed the
effectiveness of its mitigation measures.  Id. at 13.  We presume BCA’s view is that
the Board’s alternatives are to (a) set aside and direct BLM to complete analyses of
mitigation measures to BCA’s satisfaction before the ROD is issued; or (b) reverse and
direct BLM to establish that no oil and gas activity can occur on winter range.  

BLM acknowledged that allowing development during non-winter months and
limited traffic and recreation year-round would have impacts on big game, but
concluded that such impacts would not be significant.  FEIS at 5-55.  BLM analyzed
the impacts development would have on pronghorn antelope, deer, and elk.  DEIS at
Chapter 4.  BLM concluded that the pronghorns and deer would adapt to some
disruption, and anticipated that elk would adapt less easily, but, with appropriate
mitigation, would not be significantly affected.  Id.; see also at 4-72 (additional
mitigation measures).  BLM responded to BCA’s comments regarding winter range,
habitat fragmentation, and particular species.  FEIS at 5-50 through 5-58.  

The record shows that the majority of the Desolation Flats Project Area is
classified as winter/yearlong range for big game species.  See DEIS at 4-60 
(219,930 acres of “DFPA” in pronghorn winter/yearlong range); id. at 4-58 
(Figure 4-7).  We have examined the DEIS, FEIS, BCA’s comments, and BLM’s
analysis and response, as well as our recent precedent on this topic.  We find that the
BCA’s arguments are premised on its position that BLM has not sufficiently analyzed
the impacts of oil and gas development on winter range for particular species and
must do so before proceeding.  We do not find such arguments sufficient to
demonstrate error in BLM’s failure to acquiesce in BCA’s contention, effectively, that
BLM “withdraw” the Desolation Flats area from oil and gas development.  

4.  Alternatives

BCA claims that BLM failed to consider adequate alternatives to the proposed
action because BLM did not consider BCA’s suggested “directional drilling, multiple
wells per pad and closed loop drilling alternatives,” as alluded to above.  BCA PS at
21.  BCA argues that BLM’s failure to address such alternatives constitutes a violation
of NEPA section 102(2)(E), 42 U.S.C. § 4332(2)(E) (2000), and CEQ regulations at 
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40 C.F.R. § 1502.14.  BLM is obligated to consider reasonable alternatives which
accomplish the intended purpose of a proposed action, are technically and
economically feasible, and have a lesser impact.  40 C.F.R. § 1500.2(e); Headwaters,
Inc. v. BLM, 914 F.2d 1174, 1180-81 (9th Cir. 1990); Western Exploration Inc., 
169 IBLA at 406; see also 43 C.F.R. §§ 1501.2, 1502.14, 1508.9.  To show a failure to
consider sufficient alternatives, an appellant must posit an alternative that would
meet the test described above.  Great Basin Mine Watch, 159 IBLA 324, 354 (2003).  

BCA has not met its burden.  As described above in addressing FLPMA, BLM
has explained that it is not possible to make the particular decisions BCA would
demand of it in adopting an alternative that addresses some method of co-locating
wells.  BLM explained why:  certain locations present technical, feasibility, and
economic problems which would make such options impossible, and certainly
impossible to choose at this time; and the technical and geophysical data gathered
with early wells will necessarily define subsequent well placement decisions.  Thus,
while BLM concedes the value of the kind of drilling options BCA demands, it did not
choose to consider them as an alternative because it was technically not feasible to do
so for the overall Project, and because optimal well configurations will be determined
as Project action progresses.  BCA has appended IM 2003-152 (Apr. 14, 2003), by
which the BLM Director established a policy for BLM field offices to work with oil and
gas operators to engage in comprehensive drilling planning.  BCA Ex. BB.  This IM,
however, establishes this policy for “APD process improvements.”  We do not find
that BLM has impeded its ability to follow that policy by failing to consider a
directional drilling alternative in the FEIS.  BCA has failed to show error in that
conclusion, or to proffer a sensible proffered alternative that is technologically
feasible or environmentally preferable to BLM’s decision to defer siting until the APD
phase, implemented in a manner consistent with IM 2003-152.

Therefore, pursuant to the authority delegated to the Board of Land Appeals
by the Secretary of the Interior, 43 C.F.R. § 4.1, the decision appealed from is
affirmed in part, and affirmed and modified in part as identified herein.

        /s/                                             
Lisa Hemmer
Administrative Judge

I concur:

        /s/                                       
James F. Roberts
Administrative Judge
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